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THE DEVELOPMENT AND FORMATION OF INTER- 
NATIONAL LAW * 

[CONTINUED FBOM THE JANUARY NUMBEB.] 

We have seen that in private law the Canonists and Romanists 
made open war on custom, and took sides against it on behalf of the 
written law — the formal, written word, emanating direct from the 
will of the supreme authority. Custom has contributed a large num- 
ber of rules to the law of nations. To the examples already given we 
may add the- formalities of treaties and the necessity of ratification ; 
rules which appear in the thirteenth and fourteenth centuries of our 
era, and in accordance with which the signature of the plenipoten- 
tiaries does not make conventions binding in the absence of their 
confirmation by the supreme authority. Hand in hand with laws, 
edicts and decrees, which together form the " consular laws," custom 
is still to be found in so far as regards the laws in force in the 
European and American States, over the territory of different im- 
portant political communities, such as the Ottoman Empire, various 
Asiatic Powers, and certain African governmental communities. Is 
it necessary to recall that almost all of the laws of war are the result 
of customs recognized during hundreds of years, and upon which 
intellectual and moral progress has not ceased to exert a beneficent 
influence ? 

It was not so very long ago that writers — finding their justifica- 
tion in custom alone — felt that they were safe in asserting the 
soundness of the obligatory principle of treating prisoners with 
humanity, of no longer inflicting injury upon unarmed enemy sub- 
jects, who are taking no part in the hostilities, and to respect in con- 
quered territory private property belonging to the enemy. 

* The Jotjbnal is indebted for this translation to Mr. Clement L. Bouv6, of 
the Bar of the District of Columbia. 
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In truth, the " good usages of war " were of binding effect long 
before extended efforts of a political character succeeded in causing 
them to be solemnly adopted and proclaimed by the peace conferences 
held at The Hague in 1899 and 1907. In the terms of the Hague 
Convention of July 29, 1899, dealing with the laws and customs of 
war, substituted and amplified by the Convention of October, 1907, 
the parties thereto agreed that 

in cases not included in the regulations adopted by them, the inhabitants 
and the belligerents remain under the protection and the rule of the 
principles of the law of nations, as they result from the usages estab- 
lished among civilized peoples, from the laws of humanity, and the dic- 
tates of the public conscience. 

The vast sum of the rights and duties incident to neutrality has 
been, little by little, assembled, thanks to the continued observation 
of certain maxims, to the growth which they have acquired through 
the course of ages, and to the care which nations took to invoke 
precedents for the purpose of obtaining logical results. 

Guillaume de Garden writing in 1833, spoke as follows: 

Let us imagine a diet of peoples gathered together for the purpose of 
working upon a common code — the rights which custom had already 
established would remain the basis of legislation, just as they do in the 
case of individual citizens. * * * It would be impossible to build up 
a positive law based on a collection of individual national conventions, 
however closely related they might be. These pacts cannot constitute 
material for building up the science unless they show what has been 
recognized as their foundation, which is neither more nor less than 
custom. The latter, or the deductions drawn therefrom in order to 
apply them to analogous cases, are therefore the only source of inter- 
national law. 

James Lorimer says that " in every department of jurisprudence, 
custom or usage is the earliest form in which positive law declares 
itself." He adds that 

even an antiquated or obsolete custom has always something to teach. 
It always has a meaning. No custorn is ever a pure mistake, as is the 
case with many theories and with the doctrines which rest on them. 
* * * To a very considerable extent, the art of legislation consists in 
applying to customs a test which they partially supply, and its im- 
portance becomes apparent when we reflect that the effect of a legisla- 
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tive treatment is to stereotype the customs which it embodies. * * * 
No single treaty can have the value of a well established custom as a 
guide to our knowledge of the law of nations either in itself or as inter- 
preted by the international consciousness of a particular epoch. 

In 1883 Friedrich Heinrich Geffcken said that 

custom constitutes the sole stable foundation of international law; that 
treaties and municipal legislation constitute an expression of this law, 
and that it existed before them and exists without them. * * * Pounded 
upon the community of States, and on their mutual necessities, it is 
formed, as in private life, by the inveterata consuetudo, by the conviction 
of all the world that it cannot be otherwise; but here, the particular 
States take the place which individuals occupy in the formation of private 
law based on custom. 

Nevertheless, it is to be observed that writers have questioned the 
influence of custom on international law. Samuel Pufendorf showed 
that civilized nations, having laid great stress on the fame to be 
acquired through distinguishing themselves by force of arms, " that 
is to say," says he, " to dare and to know how to cause the destruc- 
tion of a great number of people, the result of which was to give rise 
in every generation to numbers of unnecessary and even unjust wars," 
the conquerors in order not to make themselves wholly odious because 
of their ambition, thought it convenient, while justifying themselves 
on the principle that they had the right to carry on a just war, to 
mitigate the horrors of arms and military expeditions by some evi- 
dence of humanity and magnanimity. He adds : 

Hence arises the custom of sparing certain kinds of things and certain 
classes of persons, of putting some kind of check on hostile acts, of treat- 
ing prisoners in a certain manner, and other similar measures. 

Pufendorf concedes that a prince in a just war need not observe 
customs of this kind, provided that he does not violate the rules of 
natural law, and he concludes that the most that could be done would 
be to accuse him of a species of impoliteness if he did not follow 
ordinary custom, where, as amongst fencers, a man is held to be 
untutored in the art if he has not succeeded in wounding his ad- 
versary according to rule. A Dutch jurist who became later a pro- 
fessor at Groningen, Arnold Eatgers, submitted in 1717 a thesis 
at the University of Leyden, in which he asserted that there was no 
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international law. His argument was that there was no legislation 
to promulgate such a law. He said that if customs existed among 
nations, these customs could not give rise to any right because they 
were vested with no element of durability, because they were subject 
to change and thus incapable of establishing a universal rule, and that 
they were moreover adverse to equity and justice. This argument 
could not be successfully supported ; it was a paradox which its very 
exaggeration served to refute. With the exception of a very small 
number, who moreover deny the existence of international law, all 
writers declared that custom was of obligatory force in the law of 
nations ; only they demanded certain conditions. Emer de Yattel in 
particular took the view that custom should be useful and reasonable ; 
if it included anything that was unjust or unlawful it was of no force 
whatsoever, and he even went so far as to say that every nation should 
in special cases be under the obligation of abandoning it, because 
there is nothing which justifies a violation of natural laws. In 1787, 
Carl Gottlob Giinther published the first volume of his Europaisches 
Volkerrecht in Friedenszeit. He sought to enumerate the conditions 
which a custom in international law ought to contain. In his opinion, 
the acts of the nations can leave no doubt in regard to the willingness 
of the nations to submit themselves to a prevailing rule; these acts 
have certainly come to the knowledge of other nations, or, at least, 
have taken place with such publicity that the latter could not plead 
ignorance of them ; there should be room neither for protestation nor 
contradiction; and custom itself should have for its purpose the 
welfare and the security of the nations, and should be in conformity 
with moral precepts. 

VII. THE LAW, UNILATERAL MANIFESTATIONS. CONVENTION, 
LATERAL MANIFESTATIONS 

A treaty, or to employ ancient terminology, a public treaty, is a 
convention agreed upon between two or more political communities. 
The question is" to determine whether or not a treaty is anything 
more than a solemn act in attestation of a rule of international law 
upon a definite matter at a given epoch. Whether in addition to 
this it is in any way generative of the law of nations and constitutes 
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thus a source of the law, and whether it can establish a juridical rule 
binding upon political communities other than those who have signed 
it, is also a question. 

In our international organization the treaty still takes the form 
assumed during the feudal period by almost every expression of the 
fundamental will of political communities, in other words, a con- 
tractual form. With regard to international custom, it occupies in 
no way the position occupied by the law with regard to custom in 
private law. Laband's exposition is to the point He says: 

A treaty is to be distinguished from a law and an ordinance in this, 
that a law just as an ordinance is an order promulgated by the State to 
its subjects, while a treaty between nations constitutes a promise made 
to any contracting party enjoying equal powers. * * * The State 
binds itself to deliver or to do, or not to do, such or such a thing. Con- 
straint is not to be considered in connection with the State which assures 
the execution of international treaties, because the State cannot use 
violence against itself; there exists merely an international constraint 
applied by one high contracting party toward the other when the former 
may consider it necessary or useful. 

Bluntschli has pointed out the development of law in the middle 
ages: 

People chose frequently the force of the contract, which in the end 
became law. Existing States have no longer the opportunity of choos- 
ing between these two forms. They can only formulate this right in the 
character of a law which has its drawbacks ; since law must be the product 
of several factors. The possibility of making real laws binding on the 
whole of the State only exists therefore when its whole has become a 
juridical person provided with a complete organization. 

A French jurist, Leon Duguit, points out how the governmental 
will was wont to express itself in the form of a contract and how in 
the purely feudal conception the idea was to include in one vast con- 
tract system all the mutual relations of mankind. 

Were we to limit ourselves to a statement of the relations emanat- 
ing from public law alone, we might cite numerous examples of 
political constitutions resulting in the middle ages from conventions 
made between kings and princes on the one side and their subjects on 
the other. In Aragon, for example, the Cortes dealt with the sover- 
eign ; they alleged that they were his equals and that they could 
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accomplish more than he; they promised to recognize him as king 
provided he kept their liberty intact, and they closed the proud 
formula by the famous si no, no. 

The jurists of the middle ages placed the contract above the law. 
" God," said Martinus of Lodi, " submitted the laws to the con- 
sideration of princes, but he did not submit them the contracts." 

Duguit, whom we have just quoted says: 

The feudal idea disappeared little by little before the reconstruction 
of the royal power on the model of the Eoman estate (propriete) and the 
imperial power. In modern times the nation is endowed with the 
sovereignty which belonged to the king's person, and intervention on the 
part of the State generally takes the form of unilateral acts. 

He observes, moreover, that the national contract still occupies an 
important position in modern society. It is not only by contractual 
acts that the state fulfills a part of its mission in public law, but it 
is also by means of contracts that the different states enter into 
juridical relations. Such at least is the present aspect of things. 

Duguit adds: 

Very probably there will take place in international relations, and in 
a not distant future, a decrease in the role played by contracts, analogous 
to that which we have already referred to as having taken place between 
individuals, and also to that which we will now show to have taken place 
between governments and governed; there, likewise, the unilateral will, 
determined by a purpose in conformity with the law, will be recognized 
as being in active operation and as capable of creating both an active 
and a passive situation. Even now signs are not wanting which predict 
this evolution. It will come into existence as soon as a clear under- 
standing is reached of the strict solidarity which mutually unites at one 
and the same time the governments of various societies of men and the 
members of such societies. 

As we have seen, no question of constraint self-imposed by the 
state, can arise. Nevertheless, treaties are obligatory in nature ; it is 
necessary that they should be considered as such ; and it is useful 
as well. Apart, then, from moral considerations, political considera- 
tions inspire in states the desire to respect engagements which they 
have undertaken, and to carry out their terms. In the protocol signed 
at London, on January 17, 1871, by the great European Powers, it 
is stated : 



DEVELOPMENT AND FORMATION OF INTERNATIONAL LAW 285 

The plenipotentiaries * * * recognize that it is a fundamental 
principle of the law of nations that no Power can divest itself of the 
undertakings expressed in the treaty, or to change the stipulations 
thereof, except after obtaining the consent of the contracting parties by 
means of a friendly entente. 

The scope and limits of the operation of public treaties have 
varied from time to time. Jurists were long content to look upon 
them as expressions of the national will, the frequent repetition of 
which furnished them with a theory to be put into practice with 
regard to such or such great international problem. After that they 
went farther still ; they cited treaties which formed what they called 
" legislation by convention," thus giving rise to an actual formative 
process, a source of international law. The place of Bluntschli's 
doctrine is between these two systems. Taking a case where the com- 
mon will is concentrated upon a matter concerning a large part of 
the civilized world, or indeed concerning all the civilized world, he 
asserts that there comes into existence a pactum instar legis, a law 
stated in conventional form ; he adds that there is not really a con- 
ventional law but a law of necessity. Writers have tried from an 
entirely opposite point of view to weaken the force of the treaty as 
a manifestation of international law by alleging that it tends to show 
that if the parties have mutually bound themselves with regard to a 
given point, this is precisely because they do not consider themselves 
to be bound by any principle of general law. 

With the development of the family of nations important con- 
ventions, declarations, and general acts have increased in number, 
and their force was felt even by states which were not signatories 
thereto. With regard to commercial treaties in general, and more 
specifically with regard to the commercial stipulations inserted in 
the treaties of Utrecht of 1713, one author observed that certain of 
their principles 

are not transitory and subject to change as is the case with commercial 
treaties, but after the expiration of those treaties are to remain as a part 
of the general public law of nations, and to preserve their force as such. 

Let us not forget that the conception of a family of nations was 
affirmed in the Convention of Vienna, entered into on August 28, 
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1736, between the Emperor, Charles VI, and the King of France, 
Louis XV, concerning the cession of the Duchy of Lorraine to King 
Stanislas of Poland, and after him to France. The general character 
of the celebrated declaration of 1780, regarding the rights of neutrals 
in time of maritime warfare, has been cited by numerous jurists. 
Likewise in the nineteenth century a certain number of treaties as- 
sumed a wholly general character. A new distinction was also sug- 
gested ; publicists showed that side by side with treaties, the purpose 
of which was merely to attain the satisfaction of political interests, 
there were other treaties in which, as Rivier says : 

the intention of contracting States is specifically to legislate in inter- 
national matters, irrespective of whether they proposed to create one or 
more new principles or whether they decided to develop new principles 
already in existence. 

These treaties, these declarations, these general acts, are the sources 
of international law. 

The exact conception of these manifestations of the national will 
has been pointed out. Side by side with the contractual expression, 
that is to say, the contract of the state, or in other words the treaty, 
and with the unilateral expression, to wit, the order given by the state 
itself, jurists have pointed out the existence of what may be called 
manifestation by collaboration. Karl Binding, Otto Gierke, and 
George Jellinek, have supported the theory which stands for a dis- 
tinct difference between contract and collaboration. If, they say, 
the contracting parties desire to obtain different ends by virtue of the 
contract, if the motive which gives rise to their desire is always 
different, if the contract which gives rise to an objective juridical 
situation can never give birth to a rule of objective law, in " colla- 
boration," on the other hand, the collaborating wills desire the same 
thing, the motive which is the source of the will of the collaborators 
is identical, and the collaboration creates as between the collaborators 
a situation of objective law. These principles apply to private, 
public and international law. Jellinek, who developed the theory, 
devotes himself to pointing out that international law is founded not 
on conventions but on acts actually vested with the character of 
" collaboration." Its rules are not the result of conventions, made 
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for the purpose of advancing the interests of a particular state, and 
based on mutual promises, but they are established in the permanent 
interests of the community of states. As Duguit says in conclusion : 

They are rules of objective law, and their violation constitutes not the 
breaking of a contract, but the violation of international law. 

As regards private law and, to a great extent, public law, the au- 
thority from which the juridical rule emanates is, in the case of the 
modern state, the legislative power, exercised generally by one or 
two chambers with the cooperation to a greater or less extent of the 
head of the state acting in his capacity as a legislator. In so far as 
regards constitutional law, the creative organism is generally, but 
not in all countries, different from the ordinary legislative power; 
at least in constitutional law, when it is a question of revising the 
constitutional pact, a method of deliberation and voting is provided 
which means, in some cases, that the two chambers unite and act 
as one body for this purpose, and in others, calls for a greater ma- 
jority of votes than is required in the case of laws. Up to the 
present time there is no legislative body for the society of states. 
Will the future furnish such an organization? How will it be 
formed ? This problem is one which we have not to examine at this 
moment, but attention may be called to the conferences and con- 
gresses which have played an important role in the history of the 
last centuries. How opportune and useful these conferences were is 
becoming more and more evident. 

The list of the conferences and congresses is very long. When the 
conception of the res publico- Christiana was still in its earliest 
stages, a congress of the princes of Western Europe met at Arras in 
1435. The purpose was to conclude a general peace between the 
King of France, Charles VII, on the one part, and the King of 
England, Henry VI, and his powerful ally, Duke Phillip of Bur- 
gundy, on the other part. A French historian felt justified in saying 
that it was a veritable general assembly of Christendom. The 
mediaeval civilization was permeated with the religious element, 
and the Congress of Arras proved no exception to the rule. Eloquent 
discourses were enunciated, and religious ceremonies were pompously 
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held. Moreover, the oecumenic council was held at Basle, and the 
Pope had accredited a cardinal to each body. The legate of the 
council was given precedence over the legate of the sovereign Pontiff. 

At the beginning of the sixteenth century, the question was agitated 
of assembling a conference of many of the princes of Christendom 
at Cambrai. The meeting did not take place, but Erasmus gives us 
some idea of the project itself. The accession of Leo X to the Papal 
throne had put new hope into the partisans of peace, who had looked 
with regret upon the belligerent policy of the Pope Jules IT. More- 
over, the Turks were threatening the whole of Christendom with 
destruction. It was planned to assemble in this congress, Emperor 
Maximilian, the King of Erance, the King of England, and Prince 
Charles of the Low Countries, for the purpose of re-establishing 
peace ; many minor princes were also invited to attend. But the plan 
was never carried out. Then it was that Erasmus wrote his Querela 
Pads, which was printed at Basle in 1516. 

Amongst the congresses which made their mark in history we may 
mention those of Miinster and Osnabriick, held in the middle of the 
seventeenth century, the Convention of Utrecht of 1713, and then 
in the nineteenth century the Congresses of Vienna, Paris, Berlin, 
and the Peace Conference held at The Hague in 1899 ; as for the 
twentieth century, we may mention the last Peace Conference held 
at The Hague in 1907. 

Without doubt the question of a legislative assembly did not come 
up in this connection, but who, nevertheless, would be rash enough 
to deny that as the result of these deliberations there have arisen im- 
portant rules of international law ? 

America also has had its conferences and its congresses. The Con- 
gress of Panama of 1826 and that of Lima of 1827 are worthy of 
mention ; and after them the Congress of Santiago de Chile of 1856, 
and the Lima Congress of 1860. Finally, conventions drew together 
delegates from all the republics of North, Central and South 
America ; the first of them being held at Washington in 1889. 

Every sovereign state is entitled to take part in conferences and 
congresses. This right which Bluntschli asserts on behalf of all 
independent European states and which he deduces from the fact that 
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their existence is recognized, and that they are interested in the gen- 
eral destiny of Europe, belongs in the same measure to non-European 
states, who are members of the community of civilized states, when 
it is a question of the interests of that community. Every sovereign 
state may even take the initiative in a proposal the purpose of which 
is to hold such a reunion. Let us remember that at the Peace Con- 
ference of 1899 twenty-six states were represented, and that at the 
last Peace Conference of 1907 there were forty-four. 

It is unnecessary to state that the deliberations of congresses and 
conferences are free to all and that each one of the states represented 
has equal rights in this regard. Moreover, the majority of votes 
is not the decisive feature. The majority is not sufficient, and the 
fiction is not acknowledged by which the will of the majority is sup- 
posed to represent the sentiment of the whole. 

" There must," says Heffter, " be perfect accord with regard to all 
decisions which are to be made. Each party has the right to dis- 
agree." In 1815, Lord Castlereagh declared that he could not con- 
sider himself bound by the majority and that he reserved the right 
to express his dissent if the exigencies and the interests of his govern- 
ment called upon him to do so. On June 13, 1878, at the Congress 
of Berlin, Prince Bismarck, who presided over the assembly, averred 
that he looked upon it as an incontrovertible principle that the mi- 
nority could not be bound by the majority vote. At the same time, 
he abstained, at the instance of his colleagues, from deciding whether 
or not it would be useful to the interests of the work that the resolu- 
tions of the majority regarding matters of form and not of substance 
could be looked upon as decisions of the congress, whenever the 
minority did not think it necessary to register their formal protest. 
At the hearing of June 24, Count Chouvalow invoked the principle 
by which the congress was not bound by the majority but only by 
unanimous vote of its members. He ended by saying that if the 
Powers were not in accord with the question of the choice of the 
personage who was to be elected Prince of Bulgaria, the election 
would not be valid. It is true that Pradier-Fodere relaxes the 
rigidity of the rule. He takes the view that if unanimity is the rule 
an exception must exist when the congress has before it for its de- 
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eision matters of incidental interests and questions which must be 
considered of secondary importance in accord with principles thereto- 
fore agreed upon. 

The question which has presented itself for consideration in con- 
nection with international treaties and conventions is that of determ- 
ining whether under a change of conditions one of the parties may 
consider itself to be released from the terms of the stipulation be- 
cause the reasons which led to its adoption have ceased to exist. In 
1870 John Stuart Mill took up this question. He took as a starting 
point that 

the basis of international law — without which the weak, for whose pro- 
tection chiefly international law exists, would never be secure — is that 
the smallest and least powerful nation, in its capacity of a nation, is the 
equal of the strongest. Whatever rights belong to one belong to all, 
and can only be temporarily forfeited, even by misconduct, unless the 
erring nation is to be treated as a savage and thrust out of the com- 
munion of civilized nations altogether. 

John Stuart Mill, considering those treaties imposing upon a nation 

stipulations that she shall maintain a form of government, or abjurate 
another, that she shall abstain from fortifying certain places, or the 
obligation of limiting to a prescribed amount her army or her fleet, or 
the obligation of executing similar measures, no equivalent limitations of 
armaments being consented by the other party to the treaty, 

says that such an obligation 

ought not to exceed the length of a generation, or more properly the 
period at the end of which a majority of the adult population will have 
grown up from childhood subsequently to the offence, so that the people 
suffering the penalty are no longer as a body the same with those who 
shared in the fault. But the end in view would be in a still greater 
degree attained were nations to decline concluding any treaties except 
for a limited period. Nations can rightfully bind themselves or others 
beyond the period to which human foresight can be presumed to extend, 
thus aggravating the danger, which, to some extent, always exists, that 
the fulfilment of the obligations may by circumstances become either 
wrong or unwise. 

It is useless to attempt to hide the fact that in the uncertain 
development of international life it frequently happens that the 
combinations and arrangements of preceding generations are dis- 



DEVELOPMENT AND FORMATION OF INTERNATIONAL LAW 291 

regarded; a new order of things arises and becomes affirmed. Be- 
sides, diplomatic acts and treaties, even of the most solemn character, 
may thus find themselves placed in a condition of complete an- 
tagonism to an existing state of facts ; in such case the terms are in 
direct conflict with these facts. Doubtless, let us repeat, it is not 
meet that one of the contracting parties should release itself from 
its own arrangements and tear up treaties which it has previously 
signed. Nevertheless, there exists a difficulty, a kind of impos- 
sibility, or rather, an absolute lack of reality; the words are in con- 
flict with the fact. The very terminology tends towards misconcep- 
tion. Very often the epithets " perpetual " and " eternal " appear 
in diplomatic instruments. But there is a possible remedy; the 
United States have introduced in this connection an excellent method 
which is beginning to be followed. This consists in fixing the period 
during which the treaty shall be binding and to agree that if at a 
given time it has not been denounced it shall remain in force for a 
new period, and thus on from period to period if not denounced. 

VIII. JUDICIAL SETTLEMENT OF DISPUTES. 

In the order of historical facts, arbitration comes before judicial 
organization. Says Maxime Kovalesky: 

Justice can hardly be characterized as a primitive institution; if one 
bears in mind the populations which constitute the field of study of 
ethnography it will appear to have been created in each particular case 
by an agreement specially entered into between the parties with regard to 
the subject matter; in a word it is an arbitral form of justice expressing 
itself in decrees which are facultative rather than obligatory. 

Bearing in mind that with a vast number of peoples the dominant 
idea was long that of the religious origin of the law, of the necessity 
of magic rites to assure its observation, and that of the judicial oracle, 
it must, be said that in olden days the decision of the settlement of 
differences and conflicts was not the act of magistrates vested with 
power from a central authority, but the act of arbiters chosen by the 
parties themselves. As Kovalewsky says, when men lived the life of 
the clan and when central authority had not yet come into being, 
there was no difference between a crime and a violation of a private 
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right; in both cases private retribution was tolerated and often the 
quarrel was settled by force ; it was only little by little that recourse 
was had to arbiters. It is thought desirable to take up the question 
of the development of arbitration in the domestic law of states and 
in the law of nations. This study is suggestive in its nature. It 
reveals in the domain of both, the existence of an analogous " pro- 
cessus." 

In domestic law, arbitration ended by being replaced by a regular 
judicial organization, by tribunals, and by judges vested with full 
jurisdiction. It is only on rare occasions in the course of history, 
and in certain countries only, that we find arbitration replacing the 
above and being given the preference over ordinary tribunals, or even 
being held binding regarding settlements between citizens or at least 
regarding settlements between certain classes of citizens. 

In the work of organization of the family of nations two projects 
were followed up by those who thought deeply on these lines; one 
involved the establishment of a real tribunal to which the differences 
between states should be submitted ; the other stopped short at arbitra- 
tion. Arbitration alone has been resorted to up to within the last 
few years, but at the Second Peace Conference of 1907, the idea of 
the establishment of a regular tribunal found vigorous supporters. 
In the domestic law of all countries and in international law the same 
phases follow each other. In all political communities the first great 
step of progress accomplished by the central authorities was the re- 
striction of the right of private war ; a second great step was its com- 
plete abolition. Nevertheless, for years, side by side with arbitration 
and with tribunals in a state of incomplete development the dual 
judiciary was maintained. So even in our days in the family of 
nations we see war serve for the purpose of determining which of two 
political communities is right and which is wrong. It is admitted 
that brute force decides and the opinion is sustained that the divinity 
itself watches over the outcome of battles, causes the just to triumph 
and shatters the power of him who acts in violation of good faith. 

At this juncture, nevertheless, the following important observation 
should be made. Although war is cruel, it is no longer based on 
practices, which, in former days, its horrors tenfold, and which, never- 
theless, held their place amongst the practices recognized by and 
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having the support of law, such as privateering, the right of un- 
limited loot, and the reduction to slavery of the conquered, whether 
combatants or non-combatants, and such as the right of conquest 
which immediately transferred to the conqueror the enemy's terri- 
tory, over which he held military sway. The history of the right of 
retribution and of private war gives rise to considerations which may 
generally apply to public warfare. The improvement in domestic 
law amongst various individual civilizations allows us to hope, or 
far more than that, to prophesy and assert the future progress of the 
law of nations. An author, whom we have already quoted, Henri 
d'Arbois de Jubainville, writes as follows: 

The duel constituted a method of avoiding war between two families 
and two peoples, and to limit the effusion of blood there was a way in 
which any bloodshed could be prevented: It was the payment of an 
amount in composition by the guilty party, by his family or by his tribe. 
It was long believed that this method of pacific settlement, still in use 
in international law, was peculiar to the Germans. Nowadays it has 
been shown that it was in general use in the private law of the Aryan 
peoples, and that it was long known beyond these limits, for example, by 
the Hebrews, the Arabs, and the Hungarians. The law of Moses forbade 
the receipt of blood money; under it the murderer was punishable with 
death. That was an innovation. Moses was a reformer, but his legis- 
lation contains still other traces of the ancient law. The Arabic law, 
which has become the law of all the Mussulman nations, gives to the heir 
of a man killed wilfully the choice between the payment of blood 
money and the death of the murderer. A curious example of the Indo- 
European composition is observed in a passage of the law of the Twelve 
Tables which fixed at 300 As the composition amount due for the break- 
ing of a limb when the victim is a free man, and reduces this amount 
fifty per cent, when the broken member is that of a slave. A law 
attributed to Niima suppressed the taking of money as composition for 
the murder of a free man and decided that this crime should be punish- 
able with death. Composition was facultative in all probability in the 
case of unpremeditated killing and surely so in the less serious crimes. 
The offended party or his family was free to choose ; they could demand 
either payment or vengeance. Similarly in the fourth century pre- 
ceding our era the Athenians prided themselves on having been the first 
in Greece to substitute for the practice of war and vengeance the inter- 
vention of the courts in criminal matters. Composition for murder was 
a matter of custom amongst the Hindus, the Persians, the Iranian popu- 
lations of the Caucasus, in Bohemia, and in Eussia. * * * In Ireland 
it was still in use up to the end of the sixteenth century. The Brehons 
closed negotiations between the murderer and the parents of the dead 
man. 
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The right of making war belongs solely to the sovereign power. 
In organized society it is one of the inherent attributes of the state. 
In the Middle Ages in the whole of Europe there was private war 
which was the result of the parceling out of sovereign territory. 
Each man was his own judge and jury, provided that he had the 
power to enforce his judgments. In Germany, France, Italy, Spain, 
and England — in all countries — it may be said a situation existed, 
the same at bottom, and differing only as to detail. 

The advance of progress was formerly for the modification and 
subsequently for the abolition of private war, just as is the case to- 
day with regard to our efforts for rendering national warfare more 
humane. Unrestrained violence was followed by a new condition in 
which brute force was recognized but was at the same time made the 
subject of limitations. The right of private war, the Fehderecht or 
Faustrecht, took its place amongst juridical institutions. Private 
warfare, it must be borne in mind, may be considered from the point 
of view of criminal law which in the middle ages had not separated 
itself as yet from private law; thus it may also be considered from 
the point of view of political law. 

The central power prohibited and limited the exercise of private 
war. This is to be seen in the idea of the padx, peace, which is en- 
countered in connection with all peoples of Germanic origin. The 
peace of the Icing had in view the suppression of individual quarrels. 
In certain countries its development was complete. For instance, in 
England it was already to be found in the ancient law of the Saxons. 
It was rounded out in the Norman period, and in this country per- 
haps sooner than anywhere else, private warfare ceased to be lawful. 
In France, private war was subjected to precise limitation. To 
justify it, it was necessary that a grave, capital and public crime 
should have been committed. War was declared by acts, that is to 
say, by an open quarrel and by a diffidatio, or challenge duly pre- 
sented to the enemy. Relatives within the circle of a more or less 
remote consanguinity were to take part in the war, and vassals 
likewise. The nobles alone had the right to have recourse to this 
method of deciding differences; on occasions the king granted the 
privilege to cities. One of the measures which was most effective 
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in putting a stop to the frequent recurrence of wars of this kind was 
the quarantaine le toy. The relatives of the leaders of the war were 
not to take part in the hostilities until forty days had passed after 
the diffidatio, and thus a delay was afforded which gave an oppor- 
tunity of bringing about a settlement. In Germany the Faustreclit 
was recognized with all its consequences, and was in use up to the 
middle of the sixteenth century. In Spain likewise, measures were 
taken against the right of private warfare but it was necessary to 
proceed by degrees. Thus in the kingdom of Aragon the Bicos Homes 
claimed to have this right, and it was necessary for the kings to limit 
themselves to imposing restrictions and limitations. The kings of 
Aragon in particular exerted themselves to bring about the recogni- 
tion of a kind of neutralization and immunity for laborers and those 
of clerical calling, and even Jews and Saracens who were subject to 
the royal authority, for widows and orphans, and all beings who were 
without arms and defense. They sought even to save from pillage 
the property of the two parties to the controversy, and to expose to 
the perils of warfare only the persons of the litigants themselves and 
those of their body servants. Damage unjustly caused was to be 
repaid by an indemnity of double the amount of the injury inflicted. 

In what might be called the war against private war the Church 
was bound to play its part. At the Council of Clermont in 1095 
the Decree of Peace was solemnly proclaimed. Thereafter it was 
frequently extended and finally sanctioned for the last time by the 
third Council of Lateran of 1179 as a general law of Christendom. 
No private quarrel could take place from Wednesday night until 
Monday morning of each week, at certain stated times of the year, or 
on certain clays of solemn religious functions. Certain classes of 
persons, and even beasts of burden were protected on the days when 
hostilities were permitted. Whoever failed to observe what was called 
the Truce or the Peace of the Lord (treuga or pax Dei) was excom- 
municated. Any man could kill the offender with impunity. One 
special jurisdiction was instituted, that of the judices pacis or the 
pad arii, or judices pact ami. 

Was the canonical rule which declared that the rights of peaceful 
inhabitants should be respected in private war to be applied to public 
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war, or warfare between sovereign political communities? This 
question gave rise to discussion amongst the lawyers. Nicholas de 
Tedeschis, professor of law and later Archbishop of Palermo, stated, 
in the middle of the fifteenth century, that the rule had fallen into 
disuse. His teachings had their influence, for in 1582 Balthazar de 
Ayala published his work on the laws of war where he cited the 
opinion of the Archbishop of Palermo. He made, however, one re- 
striction, — he did not admit that priests and monks should be dis- 
pensed. 

Thus during the course of centuries private war existed side by 
side with arbitration and ordinary tribunals. Amongst various 
peoples arbitration likewise was subjected to curious changes in 
domestic law. The great jurist, Levin Goldschmidt, says that the 
classic Roman law contained the well-defined conceptions regarding 
compromise and arbitral sentences ; they were considered as creating 
between the parties a purely conventional law. The defendant was 
merely exposed to a demand in payment of the conventional penalty 
or for losses and damages. The idea that the arbiter gave a sort of 
first instance judgment was unknown to the great lawyers of Eome. 
Says Goldschmidt: 

Eoman law only in rare cases accords a direct effect to the arbitral 
sentence. Justinian was the first to recognize that a sentence expressly 
or by implication accepted by one party or the other was analogous in 
effect to a judgment itself. 

In the middle ages recourse was very generally had to arbitration 
in private affairs. It was generally discussed by the jurists of the 
time. In the Siete Partidas thirteen distinct rules of law dealt with 
the question of arbitration and arbiters. The French jurist, Philippe 
de Beaumanoir, reserves a chapter for its discussion in the Coutumes 
de Beauvoisis. The history of the Italian cities throws considerable 
light upon the question of arbitration applied to domestic law. A 
number of the cities organized arbitration for the purpose of handling 
cases in which their citizens might be interested; in some cities it 
was always purely optional ; in others its acceptance was absolutely 
mandatory, and when in certain republics the judges became un- 
popular, regular judicial methods were simply abrogated and replaced 
by recourse to arbitration. 
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It is worth while noting that a similar manifestation of public 
opinion became apparent in France at the end of the eighteenth 
century. The Declaration des droits de I'homme announced this 
principle : 

The right of citizens to reach a final settlement of their disputes by 
means of arbitration cannot be interfered with by legislative acts. 

Shortly thereafter the judicial tribunals were by means of decrees 
relieved of their most important prerogatives and these were conferred 
upon arbiters. On account of this general objection to the judges 
and this general preference for the arbiters, the word " judge " 
ceased to have a legal significance; voluntary arbiters and public 
arbiters became recognized. Some were named by the parties; the 
public arbiters were named every year by electoral assemblies. 
Public arbiters had jurisdiction of disputes not finally determined 
by private arbiters or by justices of the peace ; they held their hear- 
ings in public, rendered their opinions orally, determining defini- 
tively without legal procedure and without expense. There are of 
course numerous inconveniences to be noted. The law of 9 Ventose 
of the year 4 declared compulsory arbitration was unconstitutional 
and expressly forbade it. It had lasted barely two years. In 1798 
the Council of the Five Hundred was desirous of passing a resolution 
tending to abolish voluntary arbitration. It was rejected in 1799 
by the Council of the Ancients. 

Among the numerous analogies which are common to the develop- 
ment of domestic law and international law there may be pointed 
out the transition from arbitration to an official judicial organiza- 
tion; in other words a change from the arbiter voluntarily selected 
by the parties, to the judge appointed by the sovereign authority. 
This appears in Roman law. In Madvig's work on the Roman State, 
its constitution and administration this is clearly indicated: 

The procedure in private legal controversies, causa; privates (iudicia 
privata, court procedure and decisions in matters of private law) — 
which like all Boman institutions extended originally to the citizens in 
a single city with a restricted area, regarding whose development by 
custom, or possibly by realignment of its limits through organizing laws 
v/e know nothing, with the exception of some few matters of details — 
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rested on a unique co-operation between a magisterial personage and a 
number of citizens chosen to perform judicial duty. The magistrate 
directed all legal affairs, formulated and instituted each separate law- 
suit; while he referred to one or to several of the men so chosen each 
case in definite form for their decision ; afterward he gave their decision 
legal force and executed it. The distinction between upper and lower 
courts and the testing of the same case by several appeals were unknown 
in the Eoman Republic. Every judicial transaction, even where docu- 
ments were presented as evidence, was heard verbally and in public. 
Of the magistrate it was said : ius elicit, and his function was called : 
iuris dictio (in contradistinction with the queer ere and qucestio of crim- 
inal procedure, with which this magistrate had nothing to do) ; it was 
the function of the judge " to find judgment " iudicare, and each civil 
lawsuit was divided into two parts: first the institution of the lawsuit 
before the magistrate, in iure, then final adjudication before the indi- 
vidual judge or judges, in iudicio (Cic. de iv. II, 19. Paul. Dig. I, 
1, 11 : ubicunque prcetor * * * ius dicere constituit, is locus rectc 
ius appellator; in ius vocare, in ius ire, etc.). Originally the king was 
at the head of legal institutions, and after him the consuls (but we 
know nothing regarding the division of the work between them), and in 
their absence the prcefectus urbi, and after the year 366 the Praetor; 
but, since there were several prastors, the function devolved upon the 
city prcetor (an adjunct under the prcetor inter peregrinos ; see Chap. V, 
8). Besides the jurisdiction personally directed by him in the city and 
its territory, and besides the judicial personnel directly under his author- 
ity, there arose — by virtue of the enlargement of the state through the 
siibdivision of the population into municipalities (Prefectures and 
Colonies) and here and there into provinces — a municipal and pro- 
vincial jurisdiction, from which, first in the time of the Eoman 
emperors, when the municipal law became general, there was unfolded 
a uniform administration of justice for the whole empire. There was 
no need, nor was it to be expected, as already stated (Chap. V, 2), that 
the praetor, who was an administrative authority, sometimes even a gen- 
eral, should have had legal training; but, when composing his edicts, as 
well as in other special instances, he could avail himself of the assistance 
of the jurists. 

The judges were private citizens of whom a certain number were 
appointed for this service, regardless of juristic knowledge and training, 
but with reference to their position and personal integrity ; so that the 
praetor (prcetor urbanus and prcetor inter peregrinos) had to keep to 
the list (album) of these particular men. As long as the people them- 
selves pronounced judgment in public legal matters, the men designated 
in the judicial list were intended only for the indicia privata (perhaps 
excepting the qvcestiones extraor dinar ias in consequence of a special 
law) ; but after the institution of permanent courts, qucestiones per- 
petuce, they were appointed for the adjudication of criminal matters, 
indicia publica, which were formerly adjudicated by the people, and 
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for each separate case there were appointed to these courts a certain num- 
ber of the same men who pronounced judgment in private legal con- 
troversies, and who were designated in the law for the separate questions. 

James Brown Scott has called attention to the following interest- 
ing fact, namely, that the inscription of the names of Roman judges 
in the Album presents an analogy to the list of the Court of Arbitra- 
tion at The Hague-, where each state furnishes the names of at most 
four persons from amongst which the states litigants may select the 
arbiters. The personnel of the list of Roman judges varied greatly 
owing to the great influence brought about by political changes. 
Henry John Roby in his Roman Private Law in the Times of Cicero 
and of the Antonmes furnishes some interesting information : 

Judices were according to Polybius taken in most of the important 
cases from the lists of senators, who, however, were disabled for this 
function by C. Gracchus. He put equites in their place. In Cicero's 
speech Pro Rozcio mention is made of a private suit in which eques 
acted as judex, but the date of the suit is uncertain. In 81 B. C, Sulla, 
as dictator, resorted the Senate to their old position. In 70 B. C, 
Aurelius Cotta established a separate list from which judices were to be 
taken, composed of three decurim, one of senators, one of equites, and 
one of tribuni cerarii, who appear to have been a class of plebeians of 
position and property. * * * The list (album judicum) was revised 
by the prwtors probably every year. 

In the Middle Ages recourse was had to arbitration for the purpose 
of settling disputes arising between princes. There are numerous 
cases on record. We shall content ourselves with mentioning a few ; 
special works on the subject contain numerous examples. For in- 
stance, in 1176 the Kings of Aragon and Navarre submitted to the 
consideration of the King of England a disputed question which had 
arisen between the two, and the opposing parties offered as an evi- 
dence and a pledge of their good faith and willingness to submit to the 
arbitral decision four of their respective strongholds. At the time of 
the conflict so vigorously maintained between Henry III and the 
barons of England under the leadership of Simon de Montfort, the 
two opposing parties chose Saint-Louis, the French King, to arbitrate 
their respective claims. The king called a meeting of the litigants at 
Amiens. There the delegates of Henry III and of the English 
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barons pleaded their cause, and on the 23rd of January, 1264, Saint- 
Louis rendered his decision in favor of the English sovereign. It 
must be admitted that the sentence rendered was not equitable, and 
the barons refused to accept it. Simon de Montfort called the cele- 
brated parliament of 1265 ; thereupon hostilities broke out, and the 
heroic defender of English liberty went to his death on the battle- 
filed of Evesham. 

An important arbitration took place at the end of the thirteenth 
century. Boniface VIII had intervened in the dispute between 
Edward I of England and Philippe le Bel of France. In 1296 he 
had cited the two monarchs to come before his supreme tribunal; 
but they had refused to appear; a violent conflict had arisen with 
regard to the pretensions of the Pope, and the rights of the civil 
power had been defended. In 1298, the Pope and the two monarchs 
seemed to have effected a reconciliation, and the latter agreed to 
submit their differences to the arbitration of Boniface VIII; how- 
ever, they took pains to declare that he was the voluntary choice 
of the parties and had been selected to act in the capacity of a private 
person : tamquam privata persona et Benedictus Gaytanus. The 
Pope rendered his decision in the capacity of a private person, but 
he published it in the " bull " confirming the sentence : " quam pro- 
nun-ciationem et quae in ea continentur, autoritate apostolica valere 
volunvus et plenum habere decernimus roboris firmitatem." 

Arbitration was necessarily a matter of frequent occurrence in the 
mediaeval period. As a matter of fact many settlements were of a 
private rather than of a political nature. We have but to consider 
the relations between dynasties, questions of succession, or of the 
marriage agreements between princes. 

In Germany, in particular, there was confusion of private law 
with public law, or rather an application of rules of private law to 
relations really having the character of public law. The important 
principalities, republics and free states, entirely independent of 
each other, and under an authority which was purely nominal, ex- 
isted in large numbers. In fact, many writers looked upon territory 
simply and solely as the property of the princes or of the republic. 
Noble families found themselves forced, in order to avoid the perils 
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of warfare, to make agreements in the shape of family compacts 
thereby wars and combats between the members thereof were to be 
prohibited. At times, similar provisions were imposed upon descend- 
ants or heirs of the testators and embodied in their wills. In some 
cases recourse to arbitration was made obligatory upon the parties. 
If deemed necessary these compacts and these wills were submitted 
to the emperor for confirmation. Paul Laband has made valuable 
contributions to this subject in the excellent Becueil d' Arbitrages 
of de Lapradelle and Politis. 

The Middle Ages even furnish examples of permanent arbitration. 
The perpetual peace which was concluded in 1516 between Francois I 
and the Swiss cantons contains a permanent arbitration clause to be 
binding on the subjects of both high contracting parties. It is true 
that the author of a dissertation which was published at Helmstadt 
in 1731 states that at the end of the fifteenth century recourse to 
arbitration had become less frequent; the probable reason that he 
gives is that it is a proceeding full of entanglements. He cites ex- 
amples of kings who resorted to deceit, e. g., Louis XI, Henry VII, 
and Ferdinand the Catholic. At the end of the seventeenth cen- 
tury an Englishman, in a pamphlet directed against the French, 
stated that if arbitration had fallen into disfavor, the reason 
therefor was easily found: the arbiters were unsatisfactory to 
both parties and brought about a double quarrel. The scholars of 
the period advocated arbitration. The most famous of the peace 
advocates at the beginning of the sixteenth century was Erasmus who 
wrote, among other works inspired by his love of peace, the Institutio 
principis Christiani. Erasmus had a horror of war ; he said that it 
did violence to human nature, that it was opposed to the doctrines of 
Christianity, and that its effect was baneful upon all those who might 
take part therein, victors as well as vanquished. He warns princes 
never to embark upon the track of war with a light heart and always 
to seek in preference thereto settlement by arbitration. In 1563 
Pierino Belli published his treatise De re militari et de hello, which 
he dedicated to Philippe II, King of Spain, in whose armies he had 
served as auditor of war. Belli approved of arbitration, strange to 
say, and took the view that it is unjust to wage war against one who 
is willing to submit the question in dispute to the decision of arbiters. 
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In the seventeenth century there are to be found here and there 
certain provisions favorable to arbitration. At the Peace of West- 
phalia, signed in two instruments at Miinster and at Osnabriick on 
October 24, 1648, certain methods for establishing a stable and 
permanent peace were submitted. Among these methods there is to 
be found the express provision that peace shall be regarded as a 
fundamental law, and in the nature of a pragmatic sanction of the 
empire. Another suggestion was the guaranty entered into by all the 
contracting parties to maintain inviolate the provisions looking to the 
maintenance of peace, even to the extent of collectively taking up 
arms against all those who should seek to violate it. In case of viola- 
tion of any particular clause, the offended party should first attempt 
to cause the offender to desist by submitting the cause to amicable 
settlement or to the ordinary judicial proceedings. 

Under the treaty of peace concluded on April 5, 1654, between 
Oliver Cromwell, Protector of England, and the States General of the 
United Provinces of the Netherlands, a sentence of arbitration was 
passed on the 31st of July, 1654. The question arose in connection 
with English ships, seized and detained in the dominion of the King 
of Denmark. The matter had been submitted to four arbiters who 
met in London and took oath before the High Court of Admiralty. 

The Holy Roman Empire witnessed the development of the 
Austra?gal Tribunals. The Austraegalgericht was really the tribunal 
charged with arranging differences; it was an assembly of arbiters. 
At times its jurisdiction was based upon a compromise specially 
concluded with regard to a particular case, at times upon a convention 
agreed upon by noble families, and at times on some provision of law. 

In 1495 the Diet of Worms proclaimed a general peace to extend 
over the whole of the Holy Roman Empire. Private wars were 
abolished and the Imperial Chamber was established and given sover- 
eign jurisdiction for the purpose of finally determining all the ques- 
tions which should be brought up on appeal by the different members 
of the Germanic body. But the Imperial Chamber had to be com- 
posed of one judge representing the emperor and selected by him 
from among the high nobility, and of sixteen assessors appointed for 
life, one-half of whom had to be selected from scholars who had taken 
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a university degree. But the great nobles were still too powerful; 
it was decided that electors, princes and persons of noble blood 
were authorized by the Ordinance of 1495, promulgated with refer- 
ence to the Imperial Chamber, to submit their differences in the first 
instance to the Austrsegal Tribunal. The Imperial Chamber was 
sitting at that time as a court of appeal. In 1521 and 1555 the right 
to appeal to the Austrsegsrichters was extended ; the prelates, counts, 
barons and other nobles of the empire who were not of royal blood 
shared equally in this right. The Austrsegal Tribunal continued to 
depend for its jurisdiction on conventions specially concluded, and 
on family compacts when the parties in dispute met for the purpose 
of obtaining a compromise, or when they were parties to a family 
compact which looked toward arbitration. Says Laband: 

But in cases other than those based on these conventions, princes or 
persons who had the right to invoke the jurisdiction of the Austra3gal 
courts in the first instance were under the obligation of extending an 
offer to their opponent in writing to act in accordance with legal pro- 
cedure, whereupon the defendant selected four princes or persons of 
princely rank, from which the plaintiff was obliged to select the arbiter. 
A person thus selected exercised the powers of an Imperial Commis- 
sioner and submitted the matter to his own court of justice, reserving 
the right of appeal to the Imperial Chamber. If the defendant did not 
select the four princes or persons of princely rank, the matter came 
directly up to the Imperial Chamber. Thus the legal Austrsegalsgericht 
was no longer a true arbitral court. It was a body of jurists who 
decided in the first instance. 

In public law the United States had organized arbitration by 
Article 9 of the Articles of Confederation and Perpetual Union, 
adopted by Congress on April 9, 1778, and which remained in force 
up to 1789, when the Constitution of the United States was adopted. 
This arbitral tribunal was provided for the purpose of determining 
differences between the States of the Union. Commissioners desig- 
nated by the States litigant or by Congress were to decide- the dis- 
putes. As a result of these provisions, moreover, we find the broad 
powers of the Supreme Court, upon which, in the Constitution of 
1789, was imposed the duty of passing upon questions arising be- 
tween the various members of the Union. 

While the Articles of Confederation were in force a question had 
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arisen between Pennsylvania and Connecticut with regard to the 
Wyoming valley, which each State claimed by virtue of its charter. 
On November 3, 1781, Pennsylvania requested of the Continental 
Congress that Article 9 of the Articles of Confederation, which had 
just come in force on the first day of March preceding, be applied. 
Congress established an arbitral tribunal of seven members who, on 
the 30th of November, 1782, decided the case in favor of Pennsyl- 
vania by unanimous vote. 1 Other questions arose between the States 
of the Union. New York, New Hampshire and Massachusetts on 
the one side, and Vermont on the other demanded the formation of an 
arbitral tribunal, but their request was denied. A difference be- 
tween Pennsylvania and Virginia was settled without the interven- 
tion of Congress. In other cases, an agreement was reached before 
the arbitrators convened, 2 Congress claimed the right to deny the 
request of the States and to refuse to create the tribunal. 

The United States were not slow in applying arbitration in their 
international relations. In the treaty of peace concluded in 1783, 
it was provided that the middle of the River St. Croix should, at a 
certain place, be the boimdary line, and that the starting point should 
be determined by the source of the St. Croix. In the treaty of 1794, 
it was provided that the determination of the question as to what 
river was meant in the treaty of 1783 by the " River St. Croix " 
should be decided by three commissioners. In the treaty concluded 
in 1796 with the Bey of Tripoli, it was agreed 

in case of any dispute arising from the violation of any of the articles of 
this treaty, no appeal shall be made to arms, nor shall war be declared 
on any pretext whatever. But if the consul residing at the place where 
the dispute shall happen shall not be able to settle the same, an amicable 
reference shall be made to the mutual friend of the parties, the Dey of 
Algiers, the parties hereby engaging to abide by his decision. 

In the course of the nineteenth century, the United States was the 
theater of an extensive propaganda on behalf of peace. The names of 
Noah Worcester, William Ladd and Elihu Burritt may be mentioned 

1 James Brown Scott, " The Proposed Court of Arbitral Justice," in The 
American Journal of International Law, Vol. II (1908), p. 809. 

2 Ibid. 
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in this connection. Doubtless, peace societies were likewise formed 
on the continent of Europe, but it was only when the efforts of the 
Americans were combined with those of the Europeans that actual 
results were reached. 

We have already pointed out that in the attempts at organization 
on the part of the family of nations, two methods for the settlement 
of disputes have received support — arbitration and the permanent 
court. At the Eirst Peace Conference of 1899 and again in the 
Conference of 1907, arbitration carried off the honors. But the 
permanent tribunal has already been affirmed. 

The United States set the example for international arbitration, to 
which the history of that country throughout the nineteenth century 
bears witness. The most important case which has arisen is that of 
the Treaty of Washington of May 8, 1871, the first article of which 
concerned all differences which had arisen between the Government 
of the United States and the Government of Her Britannic Majesty, 
growing out of the acts committed by the several vessels which had 
given rise to the claims generally known as the " Alabama Claims." 
All the said claims were referred to a tribunal of arbitration to be 
composed of five arbitrators, one named by each of the governments 
parties to the dispute, one by the King of Italy, one by the Emperor 
of Brazil", and one by the President of the Swiss Bepublic. It is 
this arbitration which culminated with the award rendered at Geneva, 
September 14, 1872 — an award which marks an epoch in the 
history of civilization. 

The question of obligatory arbitration was discussed at the two 
peace conferences. The final act of the Second Conference signed 
by the delegates of forty-four Powers begins with a declaration, while 
reserving to each of the Powers represented full liberty of action as 
regards votes, enabling them to affirm the principles which they con- 
sider as unanimously admitted. The conference declares itself 
unanimous : first, in admitting the principle of compulsory arbitra- 
tion; second, in declaring that certain disputes, in particular those 
relating to the interpretation and application of the provisions of 
international agreements, may be submitted to compulsory arbitra- 
tion without any restriction; third, in proclaiming that, although it 
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has not yet been found feasible to conclude a convention in this sense, 
the collected Powers have by their four months of collaboration suc- 
ceeded in evolving a very lofty sentiment of the common welfare of 
humanity. 

The Peace Conference of 1907 adopted a convention relative to the 
creation of an international prize court. In the preamble of the 
convention, the signatory Powers declare that if the national prize 
courts are to continue to exercise their functions in the manner deter- 
mined by national legislation, it is desirable that in certain cases an 
ajjpeal should be provided. An international prize court is consti- 
tuted before which the judgments of national prize courts may be 
brought. It is composed of fifteen judges and fifteen deputy judges 
who will be appointed by the contracting Powers and must all be 
jurists of known proficiency in questions of international maritime 
law. Nine judges constitute a quorum. The judges appointed by 
eight Powers are always summoned to sit; the judges appointed by 
the other contracting Powers sit in rotation. 

The Government of the United States has always been a strong- 
advocate of international law and of judicial authority in the family 
of nations. In the history of modern times, it will be inscribed to 
the honor of Elihu Eoot, Secretary of State, that he instructed the 
delegation of his country to propose to the Second Peace Conference 
a permanent court which should act under a sense of judicial respon- 
sibility. 

It is generally admitted in the United States that the establishment 
of a permanent tribunal is within the realms of possibility. Elihu 
Eoot stated before the International Conference assembled at Wash- 
ington in December, 1910, under the auspices of the American So- 
ciety for the Judicial Settlement of International Disputes : 

Our people here in the United States are probably more ready to 
assent to such a view as this than the people of any other country in 
the world, because we have been long accustomed to the existence of a 
great tribunal, a part of whose duty it is to sit in judgment upon the 
question whether the governments of the sovereign States, and the gov- 
ernment of our own nation, in their acts, conform to the great prin- 
ciples of justice and right conduct embodied in our Constitution. That 
arrangement, of embodying the eternal principles of justice in a written 
instrument, investing a court with the power to declare all acts of con- 
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greases, and legislatures, and presidents and governors, void and of no 
effect when thej r fail to conform to those principles, is, it seems to me, 
the greatest contribution of America to the political science of the world. 

In the history of the modern world it will be the honor of Joseph 
H. Choate and James Brown Scott to have proposed such a project to 
the Second Hague Peace Conference of 1907. A draft convention 
was drawn up, and the conference annexed it in the form of an 
appendix to the voeu contained in the final act in which the Con- 
ference recommends to the signatory Powers the adoption of this 
project and its enforcement as soon as an agreement shall be reached, 
particularly in regard to the selection of the judges. 

It cannot be denied that the work of the peace conferences is by no 
means perfect. It has been criticised, but at the same time it has 
been successfully defended. A diplomat of Holland, the Jonkheer 
J. Loudon, has well summarized the merits of the work which has 
been already accomplished. In an address delivered at the Wash- 
ington Conference of December, 1910, to which reference has already 
been made, he stated : we may look with satisfaction to the results 
reached. " Not that war is now abolished, nor that armaments are 
limited. The nations of the earth are still in the stage where the old 
Roman saying remains true : ' If you wish for peace, prepare for 
war.' Nevertheless, the Hague Conferences and subsequent con- 
ventions have done far more than the public at large realize to miti- 
gate the effects of wars and even to prevent their outbreak in the 
future." 

He calls to mind some of the conventions signed in 1899, which 
were revised and completed in 1907. He also cites the resolutions 
of 1907, regarding the duties of neutral states, and subjects of such 
states, and of the institution of an international prize court, which 
again led to the Declaration of London of 1909, and to the great 
American proposal to establish a regular court of arbitral justice, not 
supplanting the existing so-called " Permanent Court of Arbitration, 
but offering in addition thereto all the advantages of a Supreme 
Court with its full judicatory equipment." Mr. Loudon, in Decem- 
ber, 1910, spoke in a most encouraging way on the subject of an in- 
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ternational court of appeal in prize cases and of the project for a 
Permanent Court of Arbitral Justice. Touching the future confer- 
ence at the Hague, he said : 

When that conference meets, it will in all probability find definitively 
established not only the International Prize Court called forth by the 
Second Conference, but also that greatest achievement of all, a perma- 
nent Court of Arbitral Justice. The establishment of the new court 
will be due in the first place to the United States, to the Chief Magis- 
trate, to the persevering action of two Secretaries of State, the Honor- 
able Elihu Eoot and the Honorable Philander C. Knox. Above all, I 
think, I may say that it will be due to the brilliant initiative of Dr. 
James Brown Scott, the distinguished Solicitor of the Department of 
State. 

Some months previous, Mr. Scott himself had called to mind the 
words of the Honorable Philander C. Knox, Secretary of State. 
It appeared that Secretary Knox had recently addressed a circular 
identical note to the Powers requesting them to collaborate with the 
United States in the establishment of a truly permanent tribunal, 
composed of professional judges, which tribunal shall be at The 
Hague, ready to receive a case when it is presented and to decide it 
without the delay or friction so often involved in the creation of a 
temporary tribunal. The responses to the circular had been so favor- 
able that Secretary Knox believed .that a truly permanent court of 
judges, acting under a sense of juridical responsibility, would be 
established in the immediate future and that the Third Peace Con- 
ference would find it in successful operation. 

An ingenious proposal was submitted to various members of the 
Second Hague Conference by James Brown Scott, regarding the juris- 
diction of the permanent judicial court which was to be established. 3 
According to his plan the court shall be competent to receive, consider 
and determine any claims or petitions from a sovereign state touching 
any difference of an international character with another sovereign 

3 The original American project was the joint work of the technical delegates 
of the American Delegation, Messrs. Charles Henry Butler and James Brown 
Scott. For the text of this document, see Scott's American Addresses at the 
Second Hague Peace Conference, pp. 206-209. — J. B. S. 



DEVELOPMENT AND FORMATION OF INTERNATIONAL LAW 309 

state, provided that such difference is not political in character and 
does not involve the honor, independence and vital interests of any- 
state. It shall not be competent concerning any petition or applica- 
tion from any person, natural or artificial, except a sovereign state. 
It shall not take any action on any petition or application which it is 
competent to receive, unless it shall be of the opinion that a justici- 
able case, and one which it is competent to entertain and decide and 
worthy of its consideration, has been brought before it, in which case 
it may in not less than thirty nor more than ninety days after the 
presentation of the petition invite the other sovereign state to appear 
and submit the matter to judicial determination by the court. It 
follows that it would be possible for a state to call another state to 
the bar and thus bring about a judicial presentation of the question. 
It is true that one danger exists which must be avoided: that of 
wounding the pride of a sovereign state. However, the following 
provision obviates the difficulty : should the court invite a state to ap- 
pear and submit the matter to judicial determination, the state so 
invited may (a) refuse to submit the matter; (b) refrain from sub- 
mitting the matter by failing for a certain number of days to make 
any response to the invitation, in which event it shall be deemed to 
have refused; (c) submit the matter in whole, or (d) offer to submit 
the matter in part or in different form from that stated in the peti- 
tion, in which event the petitioning state shall be free either to accept 
the qualified submission or to withdraw its petition or application; 
(e) appear for the sole purpose of denying the right of the petition- 
ing state to any redress or relief; in case the court does not sustain 
this, it shall renew the invitation to appear. In case the states in 
controversy cannot agree upon the form and scope of the submission 
of the difference referred to in the petition, the court may appoint, 
upon the request of either party, a committee of three from the Ad- 
ministrative Council, and this committee shall frame the questions 
to be submitted and the scope of the inquiry, and thereafter if either 
party shall withdraw, it shall be deemed to have refused to submit 
the matter involved to judicial determination. If such a procedure 
could be decided upon, all the difficulties which beset the path of arbi- 
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tration would be overcome. The court of justice would be ready to 
hear the lawyers and representatives of the states, parties to the 
cause, and it could act in its capacity as a judicial tribunal and arbi- 
tration would be superfluous. There would be no longer necessity for 
general arbitration conventions, nor special compromis concluded 
with regard to a particular dispute; all states would be in the pres- 
ence of a true international tribunal and in the position of the 
citizen of a civilized country who having an injury done to his rights, 
may cite him whom he accuses to have been the author of the wrong 
to meet him before established tribunals 

IX 

HAS WAE THE SANCTION OF THE LAW OF NATIONS . 

As has been seen, to take the view that law has developed along 
certain stereotyped lines and according to a set plan, would be to in- 
volve one's self in a strange error. Institutions of a certain type, 
if we may be permitted to dignify these experimental steps with 
the name of institutions, appear at the outset, such as decisions the 
sanction of which are founded on the practice of magic; later, arbi- 
tral sentences; thereupon cutsoms only partially recognized as such; 
then for long years still, a sanction based on religion ; and finally at a 
very late period, judges partaking of the nature of arbiters — such 
are the successive steps taken in the domain of private law. The 
theory of public law affords a similar example of interrupted, halting 
advancement, of wavering and uncertain efforts. In these days the 
same conditions obtain among a large proportion of the world's popu- 
lation which for centuries regulated the rules of the forbears of the 
men who to-day can point with pride to a complete juridical organi- 
zation. Up to a few years ago the imperfection in the rules of the 
law of nations and in their application was apparent to every eye ; it 
seemed only too true that the application of force alone was com- 
petent to decide national differences, and that there was no oppor- 
tunity to resort to the principles of justice and equity. Even at the 
present time distinguished men, men of national affairs or men de- 
voted to study and research, entertain false conceptions of the nature 
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of international law. They do not take into consideration that in 
the conferences, at the most important of which there were gathered 
together the delegates of forty-four sovereign states, a large number 
of international juridical rules were drawn up, formulated and pro- 
mulgated; and they never cease to point out as a weakness of inter- 
national law the absence of a legislative organization and of a com- 
pletely equipped judicial power. We have had occasion to consider 
in detail the history of the law in its development among a number 
of civilizations, and feel that we have refuted any argument that can 
be based upon this absence of legislative organization or of judicial 
tribunals in any one of the three great subdivisions of the law. If 
there is not as yet a sovereign authority having paramount control 
of the members of the family of nations whose decrees are final, the 
creative force of international conventions expressing the collective 
will of the parties thereto, cannot be denied ; similarly, arbitral tri- 
bunals are frequently called upon to settle disputes. 

The International Court of Maritime Prize is in a more advanced 
stage of development. In a word, the foundation on which a true 
court of international justice is to be erected, already exists. 

The question of the law's sanction has often been the subject of 
discussion. To state that in the absence of sanction there can be no 
law would offer but a poor solution of the problem. The study of 
private constitutional law supports this view. It is not true that Becht 
ist Zwung. Law is more powerful than mere force and none the less 
law because it is not observed. The fact that power is subject to 
abuse is no argument against the existence of law, nor can it result 
in making just that which is unjust. He who has faith will apply 
to the law Pascal's words on the subject of truth : " Truth lasts 
forever and finally triumphs over its enemies, because it is eternal 
and is as powerful as God himself." 

Moreover we must not forget that writers have shown that as a 
matter of fact international law has its sanctions. They cite pacific 
means, methods of constraint other' than those offered by war, or 
even war itself. They cite public opinion, a force which is always 
increasing, although as yet not crystallized, the influence of which is 
felt over the whole world at the present time. 
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Can it be said that war has in reality the sanction of law, or, in 
other words, is it reasonable to admit that by its means international 
conflicts are decided, and that the nations look upon the outcome of 
war as being in the nature of a judgment ? 

War has its enthusiastic advocates. Joseph de Maistre wrote as 
follows : " War is of itself divine, because it is one of the laws of 
the world." He attributed its divine character to the mysterious 
glory in which it is enshrouded. He calls attention to its frequent 
recurrence, and seems to find great comfort in the fact that " the 
whole earth, always drenched with blood, is naught but an immense 
altar whereon all living things are to be sacrificed without end and 
without respite in unnumbered thousands, up to the last day — up 
to the death of death." This glorification of a horrible act whereby 
men take up arms against each other is best appreciated in connection 
with the general idea expressed by the same writer, that of expiation 
and atonement: centuries may elapse before the execution of the 
meritorious act and its recompense, or between the commission of the 
crime and its punishment. What matters it to Joseph de Maistre 
that the innocent be stricken like the guilty and that the avenging 
angel shall wreak his wrath upon the nations ? The difficulty is that 
we can not admit the merits of this bloody doctrine. The most fer- 
vent of the faithful would have to revolt against this conception of a 
divinity, which not only tolerates the existence of evil, but extends it 
his protection and approval. 

Louis Claude de Saint Martin exercised an influence on the de- 
velopment of the ideas of Joseph de Maistre, but, with regard to this 
especial point the teachings of that mystic philosopher are imbued 
with kindliness, and ideas more humanly akin to nature herself: 
" I have a horror of war," wrote Saint Martin. " The Jewish revolt 
led by the Maccabees was a holy uprising," he says. " They offered 
up prayers for the Maccabees at Jerusalem. Beyond finding them 
possessed of statues of idols, they were obliged to wash away the 
■stain of blood, the stain which prevented David from building the 
House of the Lord." 

No ; war is not a divine institution with which mankind is endowed 
for good or evil. Hatred and slaughter do not constitute the founda- 
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tion of political societies. This observation, which finds its justifi- 
cation in history itself, is developed in an unpublished manuscript of 
Montesquieu : " Beasts do not make war amongst themselves. Feel- 
ing that they are equal, they have no desire to attack each other." In 
his printed works there are to be found remarks like the following : 
" The end and aim of human existence is self-preservation." " It 
is natural for a man to love ; he loves and seeks to love." 

Writers have sought to depict war as being a political instru- 
mentality. More than five centuries ago Egidio Colonna, the author 
of the De Begimine Principum, expressed this opinion. He be- 
longed to the illustrious Colonna family of Rome, but his teachings 
and position as tutor to the young prince known as Phillippe le Bel, 
and his appointment to a bishopric in France, gave him a prominent 
position amongst French writers. Egidio Colonna looked upon war 
as a political act. 

Karl von Clausewitz, the famous author of the book entitled Vom 
Kriege, also considered war as a species of political activity. For 
the rest, while taking the view that war is a method to be employed 
for the purpose of bringing about a given political situation, the 
Prussian general was far from classing it as an intervention on the 
part of Providence in the affairs of mankind. He compares it to 
single combat, to a duel in which each of the opponents seeks, to the 
best of his ability, to harass his adversary and to break down his de- 
fenses. He defines war as an act of force by which an opponent 
seeks to compel his adversary to submit to his will. The means em- 
ployed are the destruction of the hostile forces and the capture of 
hostile territory; but the chief aim is to make it impossible for the 
enemy to continue the struggle and to force him to accede to the con- 
ditions dictated by the victor. 

This realistic idea is very different from the conception of Sir 
Francis Bacon, who, no doubt, was a friend of peace, but in whose 
opinion 

wars are no massacres and confusions, but the highest trials of right, 
when princes and states which acknowledge no superior upon earth, 
shall put themselves on the justice of God for the deciding of their con- 
troversies by such success as it shall please Him to give on either side. 
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According to Clausewitz's idea, war is devoid of all mystic ele- 
ments, and does not constitute a method of invoking the divine will. 
It is no more than a means of which men make use for the purpose of 
carrying out their political projects of aggrandizement and hegemony. 
Thus the following question arises: Are these ambitious projects 
of aggrandizement and hegemony in truth in conformity with the 
real interests of mankind ? Is it necessary or is it opportune, in order 
to succeed in making good some legitimate claim, for a nation to in- 
volve itself in the waste of forces and material, which is the neces- 
sary result of modern warfare carried on with instruments of de- 
struction such as during the long centuries of the past the world has 
never known ? Is it opportune for even the strongest and most pow- 
erful nation to expose itself to the risks involved in the military 
operations of to-day, in the course of which millions of men oppose 
each other in armies provided with the most terrible engines of war- 
fare, and under conditions where the most unforeseen circumstancea 
can bring about an absolute change in the relative situations of the 
opposing forces? 

We should not take the view that in the absence of Avar national 
development and progress is not to be expected. How do political 
communities reared upon foundations of violence, bloodshed and the 
destruction of peoples compare with states which owe their creation 
and their national development as well to pacific means? Let us 
consider for a moment those nations which during years of peace 
have gathered in intellectual and material wealth, and have fostered 
the development of the arts and sciences, of industry and commerce. 
Have empires which have sprung from the mating of blood and iron 
proved more durable than they ? History has valuable proof to offer 
on this point. Those civilizations which have been founded on prin- 
ciples of high-minded and kindly dealing have stood for peace. The 
world itself, the stage on which the descendants of the present gener- 
ation will work out their destinies, teaches us a valuable lesson. It 
was long thought that in the history of the world sudden changes, 
destruction and the shock of formidable masses was the natural 
course of events. According to A. Gaudry we must not believe that 
order is the necessary result, of disorder. The world in a geological 
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sense was not the scene of sudden changes wrought by devastation, 
but a calm and majestic field of action, and it is wrong to look upon 
progress as the result of the conflicts and suffering of bygone days — 
as the price of struggles where the stronger have overcome the weaker 
and crushed them out of existence. 

In answer to the suggestion that war is an actual condition with 
which the world must reckon, the weakness of the objection is easily 
exposed. Now, at the beginning of the twentieth century, the idea 
is still generally accepted that war is the true arbiter of disputes be- 
tween nations, just as formerly on the continent of Europe, and even 
now amongst primitive peoples, where the process of organization is 
still in its first stages, the view is general that as a matter of domestic 
law private war and trial by combat determine by their outcome 
whether or not a cause is just, and establish the axiom that might is 
right. The notion of private war was the outcome of false concep- 
tions. The notion of public war or of war, to employ the term which 
is always used, rests likewise on a false foundation. It must be 
driven out by the aid of reason. It must be prevented from being 
put into practice by appealing to the idea of international tribunals, 
by advocating diplomatic intercourse and arbitration, and, finally, 
by insisting upon the establishment of a permanent court of justice. 
Let us be active, patient and persistent. Now is no time for weak- 
ness or anxiety. The day is coming, and it is coming soon, when 
the nations of the earth will gladly acknowledge what they owe to 
those who are now striving their utmost to wage war against war, 
and to abolish the inhuman practice whereby man concentrates the 
fires of his genius and the material forces which lie ready to his hand 
to perpetrate this deed of shame: the massacre and annihilation of 
his fellow man. Ernest JSTys. 



